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128) 117. Limitations on exclusive rights: Computer programs

(a) Making of Additional Copy or Adaptation by Owner of Copy.-Notwithstanding the
provisions of section 106, it is not an infringement for the owner of a copy of a
computer program to make or authorize the making of another copy or adaptation of
that computer program provided:

(1) that such a new copy or adaptation is created as an essential step in the utilization of
the computer program in conjunction with a machine and that it is used in no other
manner.
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235) Article 9 (1) Authors of literary and artistic works protected by this Convention
shall have the exclusive right of authorizing the reproduction of these works, in any
manner or form. (2) It shall be a matter for legislation in the countries of the Union to
permit the reproduction of such works in certain special cases, provided that such
reproduction does not conflict with a normal exploitation of the work and does not
unreasonably prejudice the legitimate interests of the author. (3) Any sound or visual
recording shall be considered as a reproduction for the purposes of this Convention.

236) 5% 9|, %] F 575%,

237) 9191 4, 562%

238) #19l A, 575%

239) Article 10. Limitations and Exceptions (1) Contracting Parties may, in their national
legislation, provide for limitations of or exceptions to the rights granted to authors of
literary and artistic works under this Treaty in certain special cases that do not
conflict with a normal exploitation of the work and do not unreasonably prejudice the
legitimate interests of the author. (2) Contracting Parties shall, when applying the
Berne Convention, confine any limitations of or exceptions to rights provided for
therein to certain special cases that do not conflict with a normal exploitation of the
work and do not unreasonably prejudice the legitimate interests of the author.
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http://www.etimes.net/service/etimes/ShellList.asp?ArticlelD=2006100913330601158&Lin
kID=6011&show=YES, 2006. 10. 13 %,

260) RAMol| o]Fojzl ZEAZE Eato] Ea@e] Hajgitti E MAI Systems v. Peak
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A ARl #lFstA] s B ol o] BHE HAY] Hste] wtE wlm ARy Al117x
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261) Authors of literary and artistic works protected by this Convention shall have the
exclusive right of authorizing the reproduction of these works, in any manner or form.
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262) &2+, “MAI Systems. v. Peak Computer, Inc. %kl tist /& -AFEH T2 39
RAMoY| Efee} el ZAE TAHoz-" A=t 199743, 533%.

263) 371, "AZE o) AAA HAl% Xdi?i", AbAA A A17E (2005), 262%.

264) (a) the permanent or temporary reproduction of a computer program by any means
and in any form, in part or in whole. Insofar as loading, displaying, running,
transmission or storage of the computer program necessitate such reproduction, such
acts shall be subject to authorization by the rightholder;.

- 138 -



[ez]
of @tk FRSEA, Asdzadl A WEQD AFolt AW o] &

o getel, B AAA onE 2x @ AAA BAE sleddw
9
go] BAE Ao A AxEe] G ALg H5He BARe] A%t

o FbEelA A BAE BAA Gl EAA, AARY
sgre aTata Qi Aol vaste], n3e] Aol YAt Aol
FH Zzage Abgel QoA WM Frow ALgHE §260 Xz
SR wARe AfAE ARE BARE BEE e vad gelds
L7 ererhee me] F9 MA
o] FFEH TEIAL RAMel L2t Zlo] HAlgha wAlshe o),
st A ofuld Fehe] AFE 2P AHgolE AANL 3
A frks MM 270 @e S el uRe] vhige] Hof ghrh.2rh

o]& DSC Communications Corp. v. DGI Technologies, Inc.272)A}71 9]

m{m

Peak AF72690 A AHFs} A~

<
_V‘i
o o

=

D
o

-

265) 44-a Zulassig sind vorubergehende Vervielfaltigungshandlungen, die fluchtig oder
begleitend sind und einen integralen und wesentlichen Teil eines technischen
Verfahrens darstellen und deren alleiniger Zweck es ist,

1. eine Ubertragung in einem Netz zwischen Dritten durch einen Vermittler oder

2. eine rechtmaBige Nutzung eines Werkes oder sonstigen Schutzgegenstands zu
ermoglichen, und die keine eigenstandige wirtschaftliche Bedeutung haben.

266) Copying in relation to any description of work includes the making of copies which
are transient or are incidental to some other use of the work.

267) = A=A A7

268) Chris Reed, &¢] A 213%.

269) MAI Systems Corp. v. Peak Computing, Inc., 991 F.2d 511, 523 (9th Cir. 1993).

270) NFLC, Inc. v. Devcom Mid-America, Inc., 45 F.3d 231 (7th Cir. 1995) AFAel A=
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271) Merges, et. al.,, &2 & 909%.

272) 81 F.3d 597 (5th. Cir. 1996).
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273) 170 F.3d 1354 (Court of Appeals, 1999).
274) 991 F.2d 511, 523 (9th Cir. 1993).
275) NFLC, Inc. v. Devcom Mid-America, Inc., 45 F.3d 231 (7th Cir. 1995).

276) Telecomm Technical Services, Inc. v. Siemens Rolm Communications, Inc., 66
F.Supp.2d 1306 (N.D. Ga., 1998).
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280) 117. Limitations on exclusive rights: Computer programs

(a) Making of Additional Copy or Adaptation by Owner of Copy.-Notwithstanding the

- 141 -



2007 5€¥ 2590 F/HE dm)zF FTA oS B, A18.4% Al
oA “Z} FAbmE AFA A AR W SHEA| 2R} o w §F whAo|ur HEE,
A o 2 (A o] dAA AFS xghsinh), 19 A=)

49 9 2wl BE BAF gAY FAT 4 HES 74
:{L:]_

2,
-
i)
=
iy

b

provisions of section 106, it is not an infringement for the owner of a copy of a
computer program to make or authorize the making of another copy or adaptation of
that computer program provided:

(1) that such a new copy or adaptation is created as an essential step in the utilization of
the computer program in conjunction with a machine and that it is used in no other
manner.

281) 5% 9], o] A, 290%.

282) olulg], gkel =&, 78%.

283) 44z, o9 =, 431%,

- 142 -



A7pe] sulgel B Bale] Welel LiEo] AAH BaAlel g =

o7} Ael" Aoz welr),
(4) XA FAY A=W

CONERRE
A A JA7F o] Fol A= A

o] FoJ X &= RAMel o]Fojx= EA7} gt} ol Yxddd ZrF HEn
Holnt ofye}, ZFE L8 A I JEs fjste] dad i
RAMel EA412 $=fell §Ivh th3-2 W ool o] fojA= HA7h St} o=
UHAl HSFE AAA om0 s FEE flstel Azl o] oA =
Aot dEryelE AEWEs Al AR S Aste] o] F
ojx= B¥E B HAR o]l & vk o7 wHe] o] Fox|=
A A, A AfEe] HAEe= Aol okt BE 1 AzEd] o

puro] BASE o] QurHo

T i T

v
o
fo
2
o
=
[
o

N
Srel Al AR TCP/PS 544 4829 Aol o7 WA 9 )
2o ehEel Aol il e olUd AfelE rhbbE U4
BA7} ol %ol

el FE o] FolA ANF HAld] HF el oA
RAMO] o] F-ofA&= BAlo] g w=ololt}. ol ANE Bzt Ao
Gahert ool distel /1E FAE
A Aol SgeEAY o ¥ ARRE FHaAL T AR 2 o

Fe MAA = Fohal Avh2ss) 1 offoll thate] o] f-oll A AbAE] AhviR

ri

& F2 w=estn g A Y

284) 2~EZY Mu|zolXe] o]gxk ZFFE O] o] dojul= A HAVE HAlE Q1dd
A AP FAl9] el Ehvhs A2 ofths], ko] =i, 78-80%.

285) AAH FAIE “FHE"O)IE AN, AT R E s gtk AdE, e5F 9,
A, 290%.

- 143 -



712 3}

)
AWk ASFEelA 54 A ZEIHES AFEE w o] Fo] A= RAMI

SAZE SAAES Ak o= A FAY] Al skl =

Lo

Aled o, AdA] FEAES AU Ha stev i) dA Gl A%
2 RAMo| EHAlstar vz ARGl Al o] AF3}a)
LT FEHE ATk o]HE e RAMO I2H dAE I ol
@Al sh= Aoltt o] wel AAEstr] el RAMel A= o] e AR 7}

23 ARG AFE A= A} LAl ArsEe] RAMO=
SR TEri H7|= ofHY

i)
©
%2,
anj
ol
2
f|rt
o
4

Dot gl HUBOES A 1% b olEd WAL A
g3k ASde sedsmel Agss Ao gol AESAW, A

2
RAMell GBS AAsh= Aolal ofefdh Fr= Aol A 5 flol~

- 144 -



A Aot

ol# g 7l=s AM&ete]l FA S AtElolA Z!Cache.dat ¥YS RAM
Diskell &&= Ao, AHEToe ofd AREAe] Al stdoe] dol 3l
= 7 oy, A4 PCol HdE i B AAA "

W 2 ARgske PCO RAMe] 2 Ao, *I9AAE st L
EGAA NN 54 ofEeloldE d¥sty] A Fad vrdgEs 2Es
7] fléte] stz dA d9e RAMAH ARESHA At o213k 4-¢
o= AAR T FEHE= st=rsAol AARE RAMe &= AATH AEs
Al A

A F7HA AP vkl ol 54 AF R RAMO A, stz 3l
A5 AHA A o] LA A sFet=AE Heshs AL Fofn g

o8 w]ltk EZ STl =A fleAe oS “IAT W)= 7

rlr

iy

() F74 / DAH Tl el BT E
kel A o]ek7] gk niel ko] 9-gubzkel ww ke AAE FTA Foitel =
Mol 7t AAHQl HAl mE A=Az e] Setrjol B BAd
HE Aoz AGAWE AR Fshrhsn 5 G Ho]s] wEd
ARAALS] BAR W] &k w3, DA Hoels] wie] o] Wl %
4 gtk s 7129 w=ert Qust glolAE lolth. obHztA S
AFAYolY ZTEIAARTPAE GFB mA o} “FHEZ A

AZreleke axle] 97] el ANF BAl B =elsh ejuigitta &

IO

|
B

1Y
-

==

287) http://www.mofat.go.kr/mofat/fta/kor/k43.pdf, 20073 5€ 25¢ 7|, A18.4F A|1%
FF W 2007. 6. 11.

- 145 -



© glov, aRAE RS AAH A @ =elsh A A%
ATtE HI Hmo AR ‘fixation’o] 8710l ol &

A7k BAULe BAe) Adel ¥gEvkn @ UE W, FIRA 2
& ANH BAZE ARAAL] HAY WA ol S5 B
ta F4E 5 Qe K2UF A7 G2E sen AAHoIAE Wt

q’- O] 31 St %3‘%01]/\1 %1’/\1 o]o];7] 3l -c;sﬂ]-o T'D_‘EH

rlr
S,
filo
o
o|N
ol
ol
=
30,

2]} 2 2]
om JAA Bal oA Halo] TgETE AL FAGE AN A WAl =
o] Aole glojd Aol

AEHOE olob|at, ~EYY Aulxo] Anz FEH Hi BAE
o) BARE ANFEA AR Astel AN BA AGE Ao
AE, S oleld Arle] Hgo] UAH BA AFsHeA B A%
golahd @x, ANA BA J¥E BUATRL A4 2AAL Peleta
A9 ABS] ERE # 9 A ohly] Wi, =g WAt o
2 A9eA gria gaach & Sael dgesAe] oy g FuA

deol AAH BAeha s A AL A A mse e
w09l AL AAAL =olo YL AL B v e

BAE A5 2 1% BERAE B A
A EE AR AT & e BTen ) o HAlne 1
s BES FAZ of/|3 Wolohs FYROE £
Ak wpebd oleld WA Aol ANH BAG] SFsHEAe] of s

WA A edan, A HaAl Al EAZRAL s A st M iR HAle] =

283) frAKsE AsE AEE, N AR A, Al AR 20009 B3, 5% HE.
289) AA7], "AXEgo)9] XA EAg AEA", AIAN A17E (2005), 277Z

- 146 -



(5) 2AIS BYA ciRo| Bk
o] ol g A3} o], ANH HAZL o] Fol Mt A9 RAMe] o] ol
BAlsh wle] olFolAt HAl L A7 2919 oJste] o]FolAi
2 ol gtk 7 Fol o] o] FoiAi Bale] vjsheli: th
2o A Wz tE Aolul, W7 29Hel Jste] o] FolAi Ao
A4l AHUE FAE TREIQ) TCPAP ek A7 45
o o] 7ol W7 1 SR o8B Agsn EF stu 9] v
of oleld AAH BA} glols HE A Brhsech mebd A7 &
S4el oF BAlS] A4S 1 BAol ANH BAl BAGE HAE ww
sigrsofol & vigel ok, A%el # ol Ug BAlst Ak wet
A ol Fol At RAMe] o] FojAi HAluhe A Huh,

X
rr

o

¢

oo gz
N
4

oM,

)
ofy —{o
ro

i

SEEgS] 2EYY ME|AE o5t 54 LIS AREE Aol
o] AR AREALY] ZEho]AE PCO RAMe a9 Zz19he] dF
7F BAEE A9E 5AES Asicks Aolgta A E e A

AREHA A Z5FE S RAMel 5 st 5o] e AAY AFE = A
HAY RS Agshs HAFEe] 45 A Aol @ FTA $olE

4
g E 4 gom, @ FHIFOE oF AR + Aty Ha 9
449 Zolekn o] BAZ A2

Aol el BA AFaete A4uAe] BANS AR 2

290) 20079 5¢ 25¢ 37NE, A18.4x% Al

foi

N
N
=
)

- 147 -



axES o] ~EY Mulsi ZVRS, ZVESTHE 714S olgdtel a9
AzRel A sEe st s Az sbgstaAT, RAMAE e

ome 71%H A7} o] FoIAA BTk = amEd] 2EY Av]x

EWY AN2E AHEHY] W] B4R Aol ohe AFH xzo
Wel Abgol glox] FEelssl WAsH: 2290e]7] wFelth,
Wep] mZEGe] AELY AMAE ol §F A5, WA ALgolA

WS AAH BAS B Feje AAH RAE ehba g W ol

ok AL o7 HAA Hs o F

(1) A9 A4

291) @A 7R ol HAE AT 5 %’iE}—E ez ded, “AEE HZEYAEE} A
A BAY Be” A AZA 2002 455, 3

- 148 -



@ PhotoShop-7EN_Eyecandy4K-All-EN-50NKR-D3_1

mp(Fy MEE HIY) SHFENE) ESHI EsEHH

@TlEVI\_J ﬁ‘| ,.:'Mn

4 |¢_‘.'CWProgram FilesWSOF TonNE T Z Strearm cache Sarvice W PhotoShop-YEMN EyecandydK ~AI-EM-S0MER-031

IEEI‘

=0 = | 0= = [ 3i]= B I
= : o1 Caprefetch P:" EM 2004-06-11 2= 3R
g H?ﬂemmg 2l Z fistie B4KB DAT I} 2004-06-11 2 355
(=) Online Services [ prefetch.dpg 6,944KB DPG OFY  2004-06-11 25 355
() Outlook Express [ prefetch.dpz 4.902KE DPZ DM 2004-06-11 2% 355
=) Samsung T4 property KB DAT DM 2004-06-11 2= 4115
& SigmaTel ‘reglstry 1OE DAT OFZ  2004-06-11 2= G:06
& SoftForum : 108KE BAK DIHY 2004-06-11 2= 4:14
5 ) SOFTonNET B09E0KB DAT I} 2004-06-11 2= 6:06
5 5 ZStream 495KB  DAT MbE  2004-06-11 2= 606
Bl I cache
E ) Servicel

() Adobe-illustrator-10_0_3-Al-KF
(5 flashb, 0-en_982KXP_EMG
|3 Haansoft-HanZ002-ALL-KR-30
() M5Project2002-0ffice2000-2K-£
) Office2000ProFull-+P-KR-03_4
= 1) PhotoShop-7EN_Evecandydk-
= ) prefetch
B (= WINDOWS
B SYSTEM
=3 COLOR

1817 : Z!StreamS o] &3] EEAF T35 0o s3] 1292

aLEge]l 22N Au2F olgde] 53 Zraug olgdh: 4%
o, Az AYAe) P BLF HE AL ~EYS Foe] AW,

Ages = R 5kl gol
Az fok olel@ Azl QoM Fad 54 A Y T2

o el wrEAl o AdnAv0] EASA il mepd Q¥

A3 R pEet NAe duraze geasl BaHel Yk Ao of
e}, sl Uz Hof gt A Ag sl gk oma selse] &

292) 2004 ZEHel ALY AZELHYA HEg A5,
293) FHA7} comolY exe®E Eile= wfY S wiic)

- 149 -



AsteA & ¢ glon, E3 Az Eo] AEYY Au|AE Al9jstas o
B o gHRRE A

of Agel Y TEaPL FRI Folm Ay o] Feko]dd= PCo

O-

i)
-
2
i)
rr
o
o
T

S 60%-70% 7VEFS FAste] S 2T ALt

o] ‘AR BAH RRG AAlGE Rojofof Hr}.205)

AXEGe] AEY Auxe) S, 1 AESE AT WF S

294) W9l 1989.10.24. A1 89u}7+12824 A (F37(3)%W,248;-5-1989.12.15.(862),1766).

295) Ml eAYYS] UG F A=sle] 3% A% 29T FUHe SR Al BAH
BRS AT ANAE BAA) 9, FHOR BAlSAY AN - TZIFALAL 3
g eFvka west A= X&YW 2002. 4. 26. Ai1 200071355343 #HA.

- 150 -



S =
O X 0 T
Eo Mﬂ N ,m.w KW — ,
2 T w s 4 W T T
) gy Ao o - 5 oW X -
upo or = an Jo 9 X M T 1r
Soa % o mazﬂ%% B S S E 33
BoR oY e %ﬂllwaﬂmmo% =
= NI 0 ri 0 ;Ivyl 0 ~ ‘V 1 o & o o 1 )
s 5 K o Mo gzaﬁw aﬂ%%@ﬂﬂﬁwi a
0 L — Tx
ﬂ.% w oo T O_H@arpﬁ ziéeﬂa%gﬂz B
N R Bfmm%_fﬁ izzﬂggﬁ_gﬂ% oy
ol = B o A Y il ol Cowm Y i R R
Al g oo A = R X Bl ? R -
—_— 0 . o~ — T — T
c P o o L ® R o Tk e ] r O oo o
O«L _— N OT_ — i~ _ﬁo ﬁo ﬂ Z.L 0 E ﬁ iy ﬂm 0 W ~ A i
il o =0 X o ol To Foor H
=y © o X W ) el N — o Ho T o X JOw B =0
B o wjr X i A Gl T " o X = x
x I i 3 2 E g E ¢ a
< ) S U o o G ) < Do o)
— T ~ R O#E = — o) Onﬂo Y I f
o X X T ~ O - i oS o N w ~ O o !
o T o < om X W v I B O F o
) B TR = N oz & o= o o) B "o — N o
= N R T & o < A oo PP = iy b
~ T o i - M i i o ooy X
—— ) NN oF = = T T o .. 97 o jo Mo . I
° o o R o oo o 0 @ 9 oy 1 = iy
HOHT_zi%ﬂm X T T S % E s o7
@ﬁ@ﬂh.ﬂ Rk}zg_‘1 5 T T oo L 2T B oIS
- = O g X T D o o NP o o W 7 B = WoE e o
T oot wﬁ o) o B T o o 9 Yo B o w X o N o < Mo 2 X — o Mﬁ
SO o BT ©os o N B g o ¥ S E P oo 5 N <
ﬂﬂ}%y% T e o ORI %H%HTgoy%
N N 5 & g BT Gl O UGS
TR Mool Vo e T T i W oo wp — " o X o X i
T o= Moo & N = iy T ) 5 0 7 N % = ) o
O M#A_ll B " 22 ) W : N o B .W ‘m_]lﬁ K o ML o Ko7 WE o U o ﬂ
Calhy Hﬂwamu%ﬁ_ﬂLWﬂﬂgtM¢m%wuﬂtbgo;
‘omﬂ%ﬂaﬂuﬂ EvﬂmM%i?aMﬂsﬁEAW%ﬂz
T o o fe I noo N o e T < N = o X o W
o T i Moo WW = fo 5 M — M T ~3 o s H ™ + NI T
,% o T (A Ot ,_nwwa =) T_ JTIV | 1_,_Au S NI io %o 1 _ = W;H
7 oA = H =0 A A SN I s
L ﬂw1u;3m,z;%yﬂa
5 X T 0 Nr o ol - nﬂ o
w0 W ’ o]
ENEC)

- 151 -



296) URALS] AL AGE BE - 27

o]5 Tddtolof Futh"e= Aol Sl
297) AZARLe] AAA o]ele)] o}tE ofdkw
s 2 gz, ool =1, 430%.

EdfolHol] Axjd A sl pibE £ZES

w4 g, QlEle] S4Y S gslolof ke

- 1582 -



1. A4 A9

Statistical

= Ii, -— Usage

e = Database
Server
*
Streamlets  w Usage
Data
- !
| NETWORK |
M P
\‘Q
\ Streamlets
fUsage Usags

; / FOOBAR

. Application File | _._ . _| — FOOBAR.EXE |
Struct | — FODBAR.DLL i

ruciure ; ! DATA :

| — DEFAULT.DAT :

Streamlet Map

i
STREAMLET Streamlet library

FILENAME OFFSET 1D

FOOBAR.EXE 0K FODBARDOD

FOOBAR EXE B K FOOBAROO1 FOOBAR 000
FOOBAR.EXE 16 K FODBARDDZ FOOBAR 001
FOOBAR.EXE 24 K FOOBAROD3 FOOBAR 002
FOOBAR.EXE B4 K x Egg:iﬁ ggi
FOOBAR.EXE 72 K x

FOOBAR.EXE 80 K FOOBARDOA FOOBAR 003
FOOBAR.DLL 0K ® FOOBAR 008
FOOBAR.DLL 8K FODBAROOS

FOOBAR.DLL 32 K FOOBAROOE

a9y 2Ey Auze] glejAel s A% a0

298) http://www.pdme.or.kr/main/hotissue/issueList.jsp?fkid=1&subject=S/W%202~E 2] W %20

- 183 -



ageld wiE AAY AZEQ] 2ELY AAE ol§sle] 54 UF
H =209 Age] fads FeboldE PCAA Aol tet 9ol
At A5, o Zzase] Mol BaH FUES Streamlete] PR 2

Age ALAA] A Ael 99 dol E£FHE B9 Ko 2

AE7) Wl AspAe] 2 glo] ol AlE o= A%

oA AEAe] Adel BN AAR F, e vetel pe 2 B
Ae AdAnm, A%d Fal ol UF T = AuwA ol

7F A

MAA ARAFL A2z A9z 200 HAES “ A% o=
RS e LATOlA ZA5 AU o] 8 5 ARF HEWS M e
A fse] el ofste] miFatAt o] &l AlFshe Aozt ol

A8 S ol AUE AR Ao A4s
T gtk & Agcld AuEFe PALe] AWHoE AAF Az} 3
ES §F 5 AES 3] 9] B EE fA
%

ALY o] gl ATdE WE 22 FAY

71 R %204 21 %20 =R #A A 18, 2006. 12. 11 WHE. © o) EAleHA] &+

- 154 -



ERRIONAl olE s e WeEls wetth209) oy e AFHS MAA
AZAY Aol A AZAEA(A18%2]2), AARF(A6422]2), WA ZAHA
67x2]2), dlolE o] 2= AAH A 73]l Al F-oJ=]of At 1], I
4 AAGAAME ALEzte] AR FFHEAA0CNIE AAE A18R)S

AAdshdr AFE s @ FHE rAshalso0 dAxk(EH A73

of

Z), AR EE AI8LR), dHolg o] ~A A2 EE A93R)NAE ¥
TEAHe] obd AFAE A8k JITRs0D o] g FTFAALS A
ARl FAEe] i, AFHZZIARIHAE oS 1At 9
2] gt} olwl g Absl sto A HFEHEZRIME AHHEo]7] wlFE(EFH Al
4z A9Z) APHEY] HES WoH(ZR2IaWHIY A45%) FoHAAE

TRZORAREL T2 HE, = 22 AR SHAA Aot FA45 Q)
7] Wil AFH TR AzAY Ao TTFAAS vt A8 F
= itk @ Fr oy 4 A g Aol AldlEa A @t
T H302)3} olstel A AuE uie} o] @Al AW Ao FFEAA

[kl
i
N
i)
T
folr
T
ox
Lo
2
opx
e
Lo,
=
ok
(0]
£ ofy
s
9

| ok fAbstE A 2

3 wmole 2 9ur} gikw BeAch olsi M =g Lao

i)
:
iz =

299) =, kel A, 326%,; AT, "AEM LS EFEMRITR EETR, JEMEE A27
% (2005. 1), 79%.

300) 714 ALY A2z ATE A105F MEARNE, A5 “FF) FAUe] AuHes
Hejg At grold 2ed ¢ QES s 492 ek gk,

301) 2000. 1. 12 /AF=HAD A=Al = &2 7Ag Soll Aol Lddvh= de=, iy
4 2003. 3. 25. Aa1 20020466946 ¥4 (32003.5.15.(178),1049).
302) /WA AL 20073 62 2990l AlsHct

- 185 -



Aol 7] wEerdel AelmAel AsAe Agsn vk AR Azl
o

Aol “HEA o MAEe A7k Faol A ela s Awakd el ado] A

922 ol g3 AL G File] AL4E Fad AuFHz FYPol
wel AaAe] Age Aelet olojo] nEHES 20019 19 AHH A
Aol A AE Aol

WAgon A5 Falel A fimd W@ FAH el
Fol RmAez Pl FHae] B woE wy, A5A A
of wate] G AL B A0 AEe] WHoR A5AL A
sk WS, Z Auk Aol A9 Awk FFo| I

B A FAHAY 18T F YR AGEL

=
Zo] o2 AT o] &8 4 YR G HHo] EAstclo} Fr}.a00
A4 Aol Folof AL, ARHo AgaE FolzAel AT A
= AZARe) wWerhel A Gelo] &

S A% 1 Ade] AXEA Rtk Abdelth. Aty Ajd oz A

303) A7, ool =i, 272%; O5F 9], %] A 297% F3
304) A, %9 &—”, 88-90% H=x.

305) AZAH A9ZI2.

306) AFEZZ AR T A2% A7S.

307) A, kel =1, 89-90%:.

- 156 -



Aol “fiumfEel Wl 2sly ZzaRs REAY o] &l AlFsE
Feprebar hopd, Azpate] wjetHQl A Gl Hop= AEES a7

7} Aol TEHAY ol8F F YRS ] A" AR @G

the public)o] 7/NAA A=A} AFH

= IE R B8 uA oA dE Y] g Aol HIEHE A

(&l
it
u
uic)
22
fol
L
2,
>
rlr
>
of
r
o
AL

o2 H<QIt}.309)
AashA, AEo] o]FoAY sluElE, ol &ulz APl AEA
Hafets 488 EEshs A2 okyetal dk= Aol
PER7HA =, 10078 PCE &frshal 9l 71iolut stulefl M 7h2)

of Ax3sl7] YJate] A AFH TRaWS 1007] FLI H$310, A7)

lo
.-
O

FTRSID Eg ol A olY] We] waol A Axde
slojof s} .312)

308) Az, skol A, 328%.

309) WCT A8%¢] communication™ -8 AZ-AMGe] AFah9 /Mdo] IA A =tk
Aol viste] AT, o] =, 80%.

310) 53] 22lelA download®] W oz A= o= oS 13,

31D AT, o] =, 80-82%.

312) #19] =, 89%.

- 157 -



OkA] o]of7] gk Al A AfElal Qe RE PCol| AX3 goldias T
gk A7b 2 ARl SlojA s oleks We ol 8sklthe AR

o ARAAY AUE FAFaA S welsk AQEA, 1 A% A%

P
A9 ARon AQHE A2z JTE HHow A oplse TAY
S, WEARIAL QAA 5&55E Hgets Aslx, TEY A%ES ¥
o ol R BET F A e AdsE 5L AdAdE HEHA Y=
t}.315)

ZTRIOPR T Foll= AFA ool il whE grAsta A

a2 A8= A o|t}.316)

axES] 2EYY Aulat 5Ed 49 Afdsie AN dFd

AZAE A24z, A28%, A0z WG F7F 7] wiEol o3k

313) A&T4AY 2005. 1. 12. A3 20034296 4.
<% 9l okl #, 308%

315) Id.

316) T2 IR FY A45%,

- 158 -



3. =We &

o] $¥ APl FHH A7k Avk HA olHsD A5 A

=2 =
= 1

779 2

AR AAz Ae}o] 28}

il
o] F9] §lo] ol& 1470

o

5

I PN T R PN =

%J:l

FA}

=N
o

A4

st A

3}

=
R

o] Aol A VODH2] o7 AMuH| A3 ALzI318)(o]

do
el

)

o
Njo

ojn

olue} 19 g

&
el

o

o] AW (Server)7FA 1

&

]

to Hl=a A 2RE THQ

EEXS

=]

S

=
°©

RICEEE

(A 2AHE A2z A9

o
;O.ﬁ

w
g

B
—_
o

3
el

FA Tl

}\:—
S

3

Hrhar

3}
)

= ¥

gl

A g

Z
gl

e PSS ESSIPAREEION PRR!

o 3

w2

te] VOD

0|45

oW

ol mp33t

S

P2P MH|2E o] §

317) 2000. 1. 12 77 =]o] 2000. 7. 14HE A=A}

318) diXg€l 2003. 3. 25 31 2002t466946 4 (32003.5.15.(178),1049).

@3 A4 e

23],

319) A&A 2003. 7. 9. A3 200211814 2 (A&AA %A

), AZFAAAAEA 43 (2004), 298% ©o]s}).

- 159 -



A (el 2ut aelukeh AAAE ATR0 S gel WALl
gulslx) Tk ol fm PP Auls AFAe] WEAAS P, @
aARU e Gt Aus ol g B BAE AAE D9 A7
sha, olele Aol AN ek Auls AFAL Wzl el e
R9e AT, 2 AHARA A1 AAAANA A4
of aeultt MulaE o g3 ALY AW FAS AT F, ol
AAYSA7E SaE Jste] opyjHm FAAAT T HomE, WnEL
ARt ol §A4ES QAL Hel A5Ne FaAsitty sy, Fa
Aol At ol gAEe] BAW 2 A5 PelE AAsGoL, ol B
Ao Aol fRRe] mASAL G T4 A5A F4ol AAH 2000
979 19 olFe Wglwre] 1M Aoletn waagla, oeld Aulx
AR 9 AMadle FEREAY AL R
2149 5o,
P2P /%% olgetel, o9 fAlR AMAE ATH ZFife] Ba A}
Ao e o g5 AAYAS YRFoEA A2 Fae] YL 2
sk o] AN ol g9l AAFE WA UA AW, AL ALE

Aol 7k 6omelea & AL B ), WA o] §abE olmvk WA o B

rir
8
1=
!

sorstel e o] Aol 4Gl 0% ~EeY FejE AgAelA 3
HA7bsstil & Aol distel UL Sol ole e Aulzg FAE AR

Apdszo (o) Enp AR AR Al AR AANE AP A= A

- L

>

320) ASAM 2003. 5. 15. il 2001318336 A (A 242493, s AL
7(8), ARABRAAER 43 (2004), 103% ©]a}).

321) AL€Z4AH 2005. 1. 12. A1 20034296 T2,

322) $9AW 2003, 10. 24. A1 2003744857 2 (AFAEA x4 A K3, 3= AZA T
(8), ARABAAER 43 (2004), 331% o]&}).

323) A& 2005, 1. 25. AL, 20031480798 2.

324) A&TAAH 2006. 3. 13. x} 20057144187 A7 (Z+4-2006.4.10.(32),1057).

325) 98 gAY 2003. 6. 25.2F 20027F82802 A, AXAAN 2L LE, s AZA

- 160 -



o] AANA ergror}, “AAASE BAAd s1ske] AL )5l
mAA Walel 4A 2 AajA el skl w0l B9 #H7|7k A =
23 242 7 4 Av & AomE o] A ~EeY Aux9 F
Ae 7 & gty 3 Roleky wAske] BaH Aol s AT A

U2 Agshe A3 2o ANE FSAGE AUy o2

>

“FABAL] Wl elske] ThE olgxEe] WA Hu@ A P
NN ol & & AR AT 2O v AEol YA B

A A ARl A2 e AFEE ST ols BivE RS &
2
=

T . e fee] A el i AztEe

FHA(Q), ALA/AREA 43 (2004), 2872 o]3}.

326) A&ZAH 2006. 3. 13.2F 20057H8H4187 AA (Z-32006.4.10.(32),1057).

327) W9 2003. 3. 25 A3 2002t166946 A (F2003.5.15.(178),1049), A% 2003.
7.9, A3 2002:11814 48 (HAANgx=AHYE, s A=A #F(B), A<ABAR}
27 43 (2004), 298% o]&}).

328) A1&AW 2003. 5. 15. A3 20013198336 BA (A ZAAA %49 93], k= A=A )
FH®), AAATAAEF 43 (2004), 103%F o|sh), FHAH 2003. 10. 24. A3 20037+
857 #A (AN AZANYE, a2 Azt FeAH(©®), AEBARZF 43 (2004), 331
% o]3}).

¢}

- 161 -



of aid fWalolAlel A 7k Abgat 319 7SS Edto] Agfuith A
25 o]&F F A= 4509 329 W AFA ol 39 7hdste] 1 MMl AE
= 1,4009H8 & 7heXith

A= JEIEY] F59 A AAL Aol AE AR ZEola, &
guiri} HARA Ao AES Fole T AgES I53 AMRE

A= 2 AeEs o8 & = ALY AVt slddve AHdE 2AE

il
4
%0

AEPe v Aol meE A ol7] witel, oo U walw A
43 olo] UE woE BEG Helth AEWe] AWS wrk W ol
o1 HgOE o TN =elaty] flstel FAZolr} the thekel A

g AMna, o Fuste] o|F o woE APk,

(1) WIPO A ZHA=x<F

329) elulelel M4 ) eluleh AWl A HANA AT Juis FAREA 50009
o U ARTS ATHAR, ol HEAPI v WE) AT AT FeE ARE F
710

=
A5eka ¥ % 9 Aol

- 162 -



WCT A8z “Hl&F ek A11x A1 (i), A11x9 2 A1 (i) %
(i), A11x9 3 A1 (ii), A14= A1 3 (i) 23 A14z9 2 Al
o] Aol J&FES mAA ofYstar, wehdlE ARE] AR FEo

THUe] AEH o Aeg Fash Azl A B2 + g P

o P
a
r'O
)
)
Ll
o2t
Ho
=

ghe}. 33002k f7g 8hoq
ol do] LAA HAY ‘on-demand 29 o] &AE FFolgta & 5 e
Aok A3 AESA o vE o] &AE Aol e st =S uploading
b e Aol gl skl of Fol ikl A om A6t
RTE33D = U EAow AEE Fast At AR FA[A ]
olUbg®: FF9 el sidditte AR, “FFo] o]&F F UEFTo
b= Ao E uploadingWtle 2% IS AE d|F3thi= AL 13
Aol

oA71M e FFAEd] et HAEA} FARSA R, ekl A

[e]

o

J
t

—_

ol

fr
of
¢
&
-

fo
2

4
o,
do
l-'EI
il
Jm
ol
_0|L
k]
30,
)
rlr
fato)
=2
>
)

(2) WPPT (WIPO Perfomances and Phonograms Treaty)
WPPT #|10%333) 2 #1433 = A Aztel kA 2 xlol| Al o] 9} f

330) Article 8. Right of Communication to the Public Without prejudice to the provisions
of Articles 11(1)(ii), 11bis (1)(i) and (ii), 11lter (1)(ii), 14(1)(ii) and 14bis (1) of
the Berne Convention, authors of literary and artistic works shall enjoy the exclusive
right of authorizing any communication to the public of their works, by wire or
wireless means, including the making available to the public of their works in such a
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432) Atari Games Corp. v. Nintendo of America, 975 F.2d 832 (Fed. Cir. 1992).
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434) Bowers v. Baystate Technologies, Inc., 320 F.3d 1317 (Fed. Cir. 2003), 4% 3}7],
539 U.S. 928 (2003).
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442) £, “AAAY AP golMx Ao S/W Reverse Engineering®] H4 #9]”, 4k
AAE A143, 215%.

- 201 -



s

bl 207 9]

S

o] Aol

7] wjEel T o

B

o3

i
=

)

@M FAE AA L2

el

)
g

)

O

—_—

0

at7] wizol Aokl A

el

il
Br

TR

B

ofw] AAtAelA A=

i

2l

o]

o
o

i

ol

o A

7] 2

o

&4

51

1o

Iqoz Witel <3

Z

s, o

choy
Astn Ak webd] APAY ol o

O e

HHO
T =

il

=

3

3]

s

m R R R T

3L

A2 73

Ho) w9l

]

bo. webd A ool o

3
pul

EEESOE

o34 o]

)

€5

SEE

R

23

JEAY
e

o

il

X
i

il

™
T

el

K]

R84

greha o] Abetol A

bl Row el

£

=

=
il

_(1_2]

NE
==

o] 2EZ A

ATEY

o] ekl A

o= welr

NS
)
o

i
o
il

3

}o]

5

at7] 4l

er
| Al

el

TR

B

e

’

A7 AAHAL AoIAW, o

ki3

g g o

B!

- 202 -



Hi deitgel sldela @] Wi, ot AsAe HelPrha wea
2 gk wlE A=Y Auszt ol Fol ke A wow Y Zw
age o

A7 Qeloh A PAL 45 2 AT o] B T ds
of o= gwAle] WP Al Yo ALT Wask ook G

g A GRAje] sigslor A% Falsh ARHATtE
7] M, A% w=eHor quNow Ay A}
FolA A9, LE AolAY A8 EASA @7 Bk,

QA9 Jide] glojA WMEA ‘msmEe FE] 1 47t oheh

AFHZ2aRAR T A28 A 10Z oM} Fo] “Eraala= i/ ol 2}

o

g
r {
QL
¥
rr
N
Ll
>
&
22
<)
3
i)
»
o,
=
o
o,
> o
=2
M
2
N
i)
rr
poay
rlo
o
DN

T E9o]7} Auto-Encodingo|dl= 7|&E
A44do] FEAE 4 d=d|, AH o= ‘WHIAFHPY = A 1S = A

o= olglsk W3lte] ‘AlffE 2 o2 T2 ayte] mifio] 2

443) S AEE o] A2 3], Software Streaming 7ol Y #9E, 2004, 60%:.

- 203 -



3w ojge AR, zEWe AP
| WEE Aow urE ojgle Aod. wd,

sEAYS 9% A28

2
i
N
%
=
Q)
oy]
3

- 204 -



VIL AFH T2a93 24

1. E°7I4

AR A& qAA ANl o@ wole AdaArt. 2t ol @
ol J1E AR AN wdE FAGe] AFY Tz Soly
S AR Holul#] Xt SAE 7HT olslel = HIFEH =219

of Bl Adstel PE W AHFE Tz Ao B A

Ag Telaiga doigyoletn & & Atk ol F ALAYE WBE ¢
g ¢ o FALG FRANAN ALARE v, REE £ e
Wl RV A, REWS & ol Bevk A g

Y ZEow £ ALdd nEtgel TgHel A4Aon nEw
% % ol Bt

AzARel olstel ARARANA FolAE Aele A AFFo} 1
BA%l Watel 538 PAE SR P & Wl sk dLoln
o A% ARgo 1 BAZe afA & AfAY " e
A, g3 ol gAE AN AFEolAL FFE ol EARS Xa 9
ol = BTeha, AgAAe] Fo glols AGUAeNA SHHom Yol
54 4S8 T 5 Q) WEol, Af0 5H webE Aupund A A

445) WY 2111 (FrAHES] N4 Pras el @RNeM 2 pratrs (i, dda, mod
REFIZ} ATt

- 205 -



Aol 71Ee] 2f3

shep

A A A %

S

oA

gt

Hj 2] & = wo] EAY

37 s L

8

g A7
e AA7} 5

4 W9

[}
=

Sl

27F glo]

A o, @

-
R

3|
pud

bt

A
&t

At &

-
1

g

ps

i3

9]

F

A7

492

=
4

Z el A
b Al

A Ao} 1 B

bt

5

B!
|
oF

3l

oA 71E9] A

-
T

—

il

~N

7

4
of

o
2

-

il
;O._

ol

o
ﬂl

o
<

v
fite)

™
w

o)
o

:ﬂ

bo ot we

S

olgA ALARNA HTh B kel o

Fol 7%

3} de) FHES

&

, L Azl Al

14

tol &7

Fo] A3

5|
pul

2342 )

| %71 w2, A

oFA
TAEA222 WA A32zx )

o

oy

-
1

o]
PR

al

—_
fite)

—_
o

e

Je 7Y B
BAE9 G o] &=t A

% (2001), 260%.

7F', gk 4169

L
L

asta

‘T ol Lfair use' & F

- 206 -



Aol B3t AN ARERS Bl

l_i‘
wjEe] ApAlo] BALA /1S Fhske] HAkstelok & Holth)

aEYg AFE meade 497 gdad,

AFE TRaRe o TR Yol mebd i AzEe] ulsel
A Aol ud WwaA olFelAA HL,
xeagel BAd 94 BAS A S AT F ANE BA7 o)%
o7 emAE WFE TzaRe AsT F glw

FTP Clientot 22 HHFEH Z2IH2 AFs Adstd 1 oqvS el

447) AZFAY A27Z @A,
448) Chris Reed and John Angel ed., &9 & 213%.

- 207 -



=
Ac)
>
é
j&t
>
o
o,
T
=
Lo
El
-
rlr
rio
iy
ax
o
fru

Hul Eauatel o ¥ot EuCEE A2 A1), o
o] F%50] gt Aol Bl FRAL(ER A2YP) EF FAAY E
& agslel 39 olskel 49 wi 5UTY olste] Wiel Wid F

(5 A46x A3 A13)

F d
e o Aok aZA AFstojof shar, A Ee] FER wixE o] HA 8}
o A

EE vk #HiFE ZRafd AXE sgste 7 1 AYad
ghold 2 dlo T 9l7] wiigel] EAZF HA ek 2y ek o
FH a9 ARAE oy AR AR gteldx dle dXE 3§
gete £75 ¥ agvhd, Y Z2aHE Fufste] AgatE A
w2 omstA @Al AFde HetA Ha, ofd dig weomE Wy
Al2z9] Aledde] 42 Frd A Helr}

UhA] gh olopr]std HHFH T tE FEo AAE] Hlshe

AU AdEo] o]Foix= AT won, offd HAl dE2 Y =

- 208 -



a3 ol d ANH ALge] BFHOE FurHE Ba} Aol Aw

Aol webd Ael G wol EgHI, ALEEe Lt TRadnE

=3

=]

go) ARA AT 2B AFHA gEvhE, od BEHS 24T 5
EREDRCE !

o= TE okl AXUAY Hete] FAA otk mebd APH AL

QoA MpHow FubE BAl Aol dstel szel 49 4 ¢

U, gAgom sEe ARss Ao odd F4o 48" & U
X

B]aL o] el Al dAEA Hn o= 7
2l

(\)
i)
=4
a
[&
o
I
uit]
Lo
[
B
oX,

0 Egow A, AFY TzaddA oA Fad AL grswn
ol 1 AEolehs Rolthii®) = AN FEAANE e AL 7
meafe 44F sazee] gdgel} oETe Sol o, oud

449) Lothar Determann, Dangerous Liaisons —- Software Combinations as Derivative
Woriks? Distribution, Installation, and Execution of Linked Programs Under Copyright
Law, Commercial Licenses, and the GPL, 21 Berkeley Tech. L.J. 1421, 1439%.

450) Pamela Samuelson et al., A Manifesto Concerning the Legal Protection of Computer

- 209 -



o H|&E AEEFE FHolA, AAdE o FZA T =AAlo tfdle] H]-E

2 AZa Ao] ofrhasy
CE:

Ass A HARE e s olFoUlY] 9% HAE
atup7h ofyekE Aol th453)

AR Z AZEole} tudols Feadrbssiths 54 7xIth4asd
23 A7bA] AA djEld MPEG AR g7l=sE A Fopi £
31,455 CPUS #4 st=glojrt wadslel] we o] 7158 A ==
S FalA T ik oz 542 HiFEH ZEade] 53R B

=

A7 Ak F AFEH zEaRe AZEYH FAd 5

iy

Programs, 94 Colum. L. Rev. 2308, Dec. 1994, 2316%.

451) Lothar Determann, 99| =%, 1439%.

452) Tig, ‘A ZEIF9 7]’“zq 545 58 2 AR B3, AR A9 A2s,
104%,

453) Pamela Samuelson et al., &2] =i, 2317%.

454) 919 =, 2319%.

455) &2, MPEG Encoding carde o= A|AAS 7IA 1 9 94 ARS AEHoz v}
= o]l A AMEE L QlT

456) Jeffrey A. Andrews, Comment: Reversing Copyright Misuse: Enforcing Contractual
Prohibitions On Software Reverse Engineering, 41 Hous. L. Rev. 975,, 976-977%.

457) Pamela Samuelson et al., &9 =&, 2319%.

- 210 -



ol

oM EAF /&S a5 g, guAols] WEel, o e B
St GEd Sol EAA WErhaw) ede Ul PR ge

wskgh EAFA HIL A0 oled wak G AA ST S 9l

o3

H

A a7 gl A@Aol M, oled ABHA YA 1
Bsb7] A wE el QU i ATE AALTHAO Z A AgA
b ARSI AeA 7] A, Bk ABnA A AElso] A8 A
shedl B e FA 53 0w ANE AgR AEsel st gE =

2 EAbEel @A meEtd o Al = Aotk

L
[kl
fu
[
i)
Lo
=3
=)
=
N
=3
=)
r
B
%0,
N
k=)
Mo

458) 919 =%, 2333-2334%,

459) Foigk, oke] =1, 102%.

460) Pamela Samuelson et al., &9 =&, 2335%:.

461) $919] =i, 2338-9%.

462) $19] =i, 2339%.

463) BA3=o AAHo=EAM HI7FsAO tElA Apple Computer Inc. v. Franklin
Computer, Inc., 714 F.2d 1240 (3rd Cir. 1983), cert. dismissed, 464 U.S. 1033(1984)A}
A olE oEAE sdEria FAEITE o]9el= Johnson Controls, Inc. v.
Phoenix Control Sys., Inc., 886 F.2d 1173, 1175 (9th Cir. 1989); Whelan Assocs., Inc.
v. Jaslow Dental Lab., Inc., 797 F.2d 1222, 1233 (3d Cir. 1986); Williams Elecs., Inc.
v. Artic Int'l, Inc., 685 F.2d 870, 876-77 (3d Cir. 1982) & #*.

- 211 -



Adds AHeehA] B A57F vlg AREA]AL 460 TRt Az ES

Q7] Wl EAZE A

.

il

ot
=
S~
(e}
a
i)
34
Ay
[&l
fru
I
uic)
o
o
il
2
.
il
i)
Ry
ST
ok
=
N
)
Y
rlr
o
=)
N
ju]
1=}
Jm
o

ek}
o

=4 wAshe A8A Ege] F3 vulsths Aleluh,

Azt Frolgk B 7|3to] RERRE Sl HFEH ZRIHS, UE

AzbE b gl ARSZFAIZE A9 gluha67)
b 83 75 s 7HAAL QoA B AbgrEo] ASH ow ARSShs

AEH o2 JHo]EZ} o] FoA]7] wfo] ddHor B3 7|7to] vl
2

SY4] Fevde 2RE ot B8 FAEe ZRIO¥EES 44 ¥R
T YAV BEE W Ho| HExe] Tid ZRIOe dA ALAHY

st 5049 Fol= AZHS] nES WA 23
Ae 500 FolE 1 AEAE QWS + ASAE BHE FY =
2owo] b UES|T 9RAENOR Qlste] o]& TEITE Ao Te

1] 5] % T} 469)

464) ZRIPHIY A122002004 s &= duH o S g Ao
Az mEddel ohd 754 $Ee Auns o] wEA 53
T e AFE EAg

465) Jeffrey A. Andrews, 99| =%, 977%.

466) S-glvhzte] 79 AE7IZE AR 509, vl 70,

467) dlE E°] 1985 Fx¥ MS-DOS 1.0& 2035390 ARg-gttar AZAsA 1 ARE7HA] =
7] gltkar Holof & Fo|t},

468) Katz, Michael and Carl Shapiro, Network Externalties, Competition, and Compatibility,
American Economic Review, 1985, vol. 75, 424-440%; 4= "=2 73 AZH B39
AR s A, FAAMWEAL I (HEAL 2000), 42914 AU

469) dl& E°] T35 2007 HHo] AHgHE AR, TF 1.00] TTYFFel &apA At A=
o] TR AMESh= A AA 7} wl§- ofelE Bk ofg}, o] RIS o] 83 el A

- 212 -



A=, AT BE77E Fol Fagdgel oA goemA ke

o o]0t AFgAL

dald e 71 Be o)y

A B =R WAE WolAE Zol] Wi s gesiud g
Wolut 55 Bo) vt nEgos wEst Ags @, vt A
o] o% nEsh Fustth Qolth o FeA ol th =olE 1w
ek

HE5& FFHE = G ol Fa3gdgel &5 He Aol FonlsiAl= Aot
470) Pamela Samuelson et al., &9 =&, 2345-2346%.

- 213 -



Arz APer Hals F Qe

flo

1% SEeolE TAF A By

A S FEA|A sk SHAE4TDE )T},

TR GuEE Bowy] feiM = VIR o] fFAIEolof sk, At
sl Al Ms= HFE Z2aed oM 78S FAlskE AL ofF

FAEgo] AFE =
2a9e] Ao Zgslel el e AAgel AAE, ARt
Aol A st g este] Aol FelA WAA AkS Holok s 5 B

Fol A4 & Ak A 52 ol JPuUEA wEHE A EF BA

olgAl 71E HEWHoR AFH ZTRaPE BEsr|d MA@
mitell, ol & AFAHALE o] &8t B IR gtk B
kS

ol gk AAE == M olopr|d AAH, =] WeE W

H

o
foi
O+

.

olgld SAE wWio] AFH Tz WH HEd ko] thFd n
®ouk gl AR AA e A e R THd wol
AR AL ALARS S B O] AT W4T -2 LRI o

A olel @ EEAS Aden g BE ot PFE TR wis)

471) Merges, et. al.,, &2 # 871%.

472) Pamela Samuelson et al., &2] =.

473) Tk, "A Rl o)t WEEPEJPJ B3 A& A 2003, S31%
474) Lothar Determann, &9] =4, 1440%.

475) Lothar Determann, 99| =%, 1439%.

476) 5% 9|, %] F, 642%.

- 214 -



Ads] 7 HEWHEed gk =os AEEL Ak

A4 TRIPs4791 WCT#80o| A AT Ego]i= o] ALY dFOR 1
o}, AZAe BT E Wi gt

vpAEte 2 R Zzade] AAlSA]l 54 ARy, sz El
A HEAD F2E 7R YoM E dERe] BARY YEAA
FEzbe] AAel Bk 8% ofulE JpAA i, 2wzt
A9 TR, F AT Ast AHAE ARt Qe AuAE] gl u

gt S7keke A4, 5 54 A AHIERE EEdHeE 880 O AES

O
fol
ofo
o
=
[
0

AbEehE U8 AHREY A7 AZsSE FUbele HEYA 954
(network externality)48DE 7}2| 482) 2= Ado] ZFslar, A7 3]

G0l v Eol vsid Avs SA4e 7L lttasd)

477) 919l A, 76345

478) National Commission on New Technological Uses of Copyrighted Works, Final
Report (1978).

479) Article 10. Computer Programs and Compilations of Data 1. Computer programs,
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subjectmatter concerned.
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Abstract

In Hoi Park
Intellectual Property Law

The Graduate School, Seoul National University

Software streaming service is the network service from which a user
can get certain files streamed from a server and use them without
installation, and in which a server transfers only necessaryelements of
the software leaving some of files unable to be executed by themselves
on a user’s personal computer.

This service may cause some copyright issues especially when it is
used without permission of a copyright holder.

To begin with, we see that some clauses of shirnkwrap license which
is provided by the program copyright holders can be read as they
permit users to use the programs through software streaming.

This study analyzes whether or not the part where shrinkwrap license
does not allow users to do so is within the boundary of the copyright
holder’s exclusive rights in which the copyright holder has a right to
permit the usage of service, and whether or not it infringes the
corresponding copyright.

We argue that the right of reproduction is not infringed by the use of
the software through software streaming based on the following aspects:
users usually maintain the install image files on the serverfor the
purpose of preservation, temporarycopy of software on RAM is not

different from usual usage, and copy of the cache files is not meant for
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the substantial copy of software.

This study also suggests that the right of communication to the public
which requires "to the public" as a key fact is not infringed in this case
either in several aspects: only specified users make use of this service,
the number of user is not big, they use this service only in the limited
places, and they are connected among themselves. In addition, when
software streaming is used simply as a mean in order to transfer
computer programs, and receivers own the right to use the programs, it
cannot be seen as an infringement of the right of communication to the
public.

We find that illegal reverse engineering is not committed as well
because this service does not attempt to acquire the source code of
software at issue, and even if it does, this activity can be taken into
account of as a necessary process for interoperability.

Software streaming service can be seen neither as an infringement of
the right of integrity. It does not alter software at issue substantially,
and even 1if it does, the copyright law allows this change as an
exception.

Since software has a number of distinctive dissimilarities from other
subjects of copyright, we need present different legal standards for the
use of software especially in interpreting license and copyright related
to it.

These standards should be aimed at maximizationof social welfare

through protecting copyright holders and promoting fair use of works.

Key words: software streaming service, computer program, copyright
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